“Software” – No more soft
(A.P. Ravi, Swamy Associates)
The much envied information technology services has at last caught the eyes of the FM.  The trauma is that there is a dual impact, firstly, on the excise front and the secondly on the service tax front.  While the excise duty has been enhanced to 12% from 8% on the packaged software vide Notification No.5/2008-CE dt.1.3.2008, the customized software continues to enjoy full exemption unconditionally.    
The brunt of the impact is on the service tax front.  The computer software has been brought into the service tax net under category of “Information Technology Software Service”.  A new clause (53a) has been inserted in Section 65 to define ‘information technology software’ to mean any representation of instructions, data sound or image, including source code and object code, recorded in a machine readable form, and capable of being manipulated or providing interactivity to a user, by means of a computer or an automatic data processing machine or any other device or equipment.
The taxable service has been defined under clause (zzzze) of Section 65(105) as any service rendered to any person, by any other person in relation to information technology software for use in the course, or furtherance, of business or commerce, including:-
Development (study, analysis, design and programming) of software.
· Adaptation, up-gradation, enhancement, implementation and other similar services in relation to IT software.
· Provision of advice and assistance on matters related to IT software, including:
· Conducting feasibility studies on the implementation of a system,
· Providing specifications for a database design,

· Providing guidance and assistance during the start-up phase of anew system,

· Providing specifications to secure a database,

· Providing advice on proprietary IT software.

· Acquiring the right to use,-

· IT software for commercial exploitation including right to reproduce, distribute and sell,

· Software components for the creation of and inclusion in other IT software products,

· IT software supplied electronically.

As the information technology sector has been specifically brought under the tax net, the hitherto available exclusions under Business Auxiliary service and consulting engineering service, have also been removed.  This would mean that the software in any means would now be taxable under service tax.  
It may be seen that the information technology service includes the right to reproduce, distribute and sell the right to use.  Now the moot question would be whether a copyrighted software, being an intangible property, would fall under category of “intellectual property service” which specifically excludes copyright? If it is in the affirmative, then there would be no service tax on such software under the said category as copyright would be excluded, but however, the same would be subjected to service tax under the new category of “information and technology software services”.   Is there an impasse for such software services?
Before parting,
Has the FM done more good than harm?  The export potential of the software industry is phenomenal. So far, since these services are not at all taxable services, the service tax suffered on various input services was a cost to the industry.  But, once it is made as a taxable service, they would qualify as “Export of Services” and the benefit of refund / rebate of the service tax suffered on input services would now be eligible.  All along these benefits were never forthcoming from the department.  Probably, a blessing in disguise!!!
